














Cuthrell v. Camden County, 118 S.E.2d 601, 603 (N.C. 1961) (quoting Dorman v. Goodman,

196 S.E. 352, 355 (N.C. 1938)). For this reason, “proper indexing and cross-indexing of

instruments required to be registered is an essential part of their registration,” Johnson Cotton

Co. v. Hobgood, 90 S.E.2d 541, 543 (N.C. 1955), and an instrument is not deemed registered

until “such an instrument is indexed in a manner which would put a careful and prudent title
examiner upon inquiry, and if upon such inquiry the instrument would be found by the careful

and prudent examiner.” In re Strickland, No. 03-12672C-7G, 2004 WL 2782561, at *2 (Bank.

M.D.N.C. Nov. 29, 2004). The SunTrust Deed of Trust was indexed in Orange County in the
grantor/grantee index in 1999, but it was not properly indexed in the PIN index, which is the
official real property index in Orange County, until 2008. Therefore, resolution of this
proceeding requires a determination of whether the SunTrust Deed of Trust may be considered to
be indexed, and therefore registered, if it has not been indexed in the official real property index
of Orange County, the PIN index. If the answer is yes, which is the position taken by SunTrust,
then the SunTrust Deed of Trust was registered against Tract I in 1999, and it is superior to the
Macky Deed of Trust and the avoiding powers of the trustee. If the answer is no, which is the
position taken by the plaintiff and the Mackys, then the SunTrust Deed of Trust was not
registered until August 25, 2008, which means that the Macky Deed of Trust is superior with
respect to Lots 1, 4, 5, and 6 of Tract I, and the trustee may avoid the SunTrust Deed of Trust
against all of Tract L.

This matter may be properly decided by summary judgment because its resolution
depends solely on statutory interpretation of the relevant provisions of N.C. Gen. Stat. §§ 161-22
and 161-22.2 (the “Indexing Statutes™). “A question of statutory interpretation is ultimately a

question of law for the courts.” Brown v. Flowe, 507 S.E.2d 894, 896 (N.C. 1998).




Additionally, there are no issues of material fact in this case that would preclude summary
judgment. The underlying sequence of events that transpired is undisputed, and the parties agree
that while a title examiner searching the grantor/grantee index would have discovered the
SunTrust Deed of Trust against Tract I, a title examiner searching PIN index under Tract I’s PIN
would not have discovered it. Therefore, because there is no genuine issue as to any material
fact and resolution requires only a question of law, this proceeding may properly be decided by
summary judgment.

The question of whether an instrument must be indexed in the “official” index in order to
be registered appears to be a matter of first impression in North Carolina, and neither the parties
nor the court have found any North Carolina law on point. In federal proceedings in which state
law is controlling and there is no state law on the issue presented, the federal court “must . . .
offer its best judgment about how [the] state’s highest court would rule on . . . claims, giving
appropriate weight to any opinions of [the] state’s intermediate appellate courts.” Anderson v.

Sara Lee Corp., 508 F.3d 181, 190 (4th Cir. 2007), citing Food Lion, Inc. v. Capital Cities/ABC,

Inc., 194 F.3d 505, 512 (4th Cir. 1999); Phipps v. Robinson, 858 F.2d 965, 968 (4th Cir. 1988).

In interpreting North Carolina law, the court begins by looking to the plain language of the
statute itself. Smith Chapel Baptist Church v. City of Durham, 517 S.E.2d 874, 878 (N.C. 1999).
If there is doubt as to the meaning of the statutory language, the court then looks to statutory

construction. Rhyne v. K-Mart Corp., 562 S.E.2d 82, 92 (N.C. App. 2002), aff’d 594 S.E.2d 1

(N.C. 2004). “Portions of the same statute dealing with the same subject matter are ‘to be
considered and interpreted as a whole, and in such case it is the accepted principle of statutory
construction that every part of the law shall be given effect if this can be done by any fair and

reasonable intendment . . . .”” Huntington Properties. LLC v. Currituck County, 569 S.E.2d 695,




700 (N.C. App. 2002) (quoting In re Hickerson, 71 S.E.2d 129, 132 (N.C. 1952)). In matters of

statutory construction, the task of the court is to ascertain and adhere to the intent of the
legislature. Rhyne, 562 S.E.2d at 92. In determining legislative intent, the court may look to the

purpose of the statute. In re Estate of Montgomery, 528 S.E.2d 618, 620 (N.C. App. 2000).

The court begins by looking to the language of the relevant provisions of the Indexing
Statutes, which provide as follows:?

(a) The register of deeds shall provide and keep in her or his office full and
complete alphabetical indexes of the names of the parties to all liens, grants,
deeds, mortgages, bonds, and other instruments required or authorized to be
registered, and such indexes shall state in full the names of all parties, whether
grantors, grantees, vendors, vendees, obligors, or obligees. ... Reference shall
be made, opposite each name, to the book and page or other location where the
instrument is registered. All instruments shall be indexed on either the temporary
or permanent index within 24 hours of registration. .

(c) Instruments affecting real property shall be indexed in the appropriate real
property indexes . . .

(h) No instrument shall be deemed registered until it has been indexed as
provided in this section.

N.C. Gen. Stat. § 161-22.°

(a) In lieu of the alphabetical indexes required by G.S. 161-21, 161-22 and 161-
22.1, the register of deeds of any county in which unique parcel identifier
numbers have been assigned to all parcels of real property may install an index by
land parcel identification numbers. . ..

?In 2008, the North Carolina General Assembly amended N.C. Gen. Stat. § 161-22 in order
to make “clarifying changes to address inconsistencies in the statutes that have arisen over the years
as the result of changes to parts of the statutes without corresponding changes to related statutes.”
NC B. Summ., 2008 Reg. Sess. H.B. 545. The effective date of these amendments was August 8,
2008, with the exception of the repeal of N.C. Gen. Stat. § 161-22(c), which became effective July 1,
2008. These effective dates are preceded by the filing of the SunTrust Deed of Trust and the Macky
Deed of Trust with the Orange County Register of Deeds, as well as the Petition Date. Therefore,
the court must look to the previous version of N.C. Gen. Stat. § 161-22 in its statutory analysis. All
references to N.C. Gen. Stat. § 161-22 are to the version prior to the 2008 amendments.

*N.C. Gen. Stat. § 161-22(c) was repealed effective July 1, 2008.
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(b) Every instrument affecting real property filed for recording in the office of
such register of deeds shall be indexed under the parcel identifier number of the
land parcel or parcels affected.

(e) (1) An approved parcel identifier number index shall become effective as
the official real property index of the county as of the first day of July or the first
day of January, as the board of commissioners directs, following approval by the
Secretary of State.

(2) In any county in which a parcel identifier index is the official index,
the register of deeds shall post notices in the alphabetical index books and at other
appropriate places in his office stating that the parcel identifier number index is
the official index and the date when the change became effective.

N.C. Gen. Stat. § 161-22.2.

When read as a whole, the Indexing Statutes indicate a legislative intent to require that
when a county has adopted a PIN index as its official index, an instrument must be indexed in
such an official index in order to be registered. While N.C. Gen. Stat. § 161-22(a) generally
requires that the register of deeds maintain a grantor/grantee index, N.C. Gen. Stat. § 161-22.2(a)

allows a county to implement a PIN index in lieu of the grantor/grantee index.* The result is

* Both the plaintiff and SunTrust have submitted cases from other jurisdictions that they rely
on in support of their respective positions. The plaintiff relies on Hanson v. Zoller, 187 N.W.2d 47
(N.D. 1971), a case in which a plaintiff’s mortgage was recorded and correctly indexed in the
grantor/grantee index, but was not correctly indexed in the tract index used in North Dakota.
Although the North Dakota recording statutes appear to require both a tract and grantor/grantee
index to be maintained, the North Dakota Supreme Court found that “the tract index is the only
practical index through which instruments on record can be located” while “the grantor-grantee
index is actually a carry over from the old system, and is only an additional tool available for title
searchers for other purposes.” Id. at 56. The court then held that a purchaser cannot be held to have
constructive notice of instruments not correctly indexed in the tract index. Id.

SunTrust relies on two cases, Bank of New York v. Nally, 820 N.E.2d 644 (Ind. 2005) and
Midcountry Bank v. Krueger, 762 N.W.2d 278 (Minn. App. 2009), in which courts in Indiana and
Minnesota have held that a search of both available indexes is required. In Nally, the court held that
a purchaser must search both the grantor/grantee index and the mortgagor/mortgagee index because
Indiana Code § 36-2-11-12(b) requires maintenance of both a grantor/grantee and
mortgagor/mortgagee index. 820 N.E.2d at 649. In Krueger, the court held that a purchaser was
charged with constructive notice of a prior mortgage that was recorded in the grantor/grantee index
even though the mortgage had not been recorded in the tract index because Minn. Stat. § 386.05
requires the newer tract index to be kept as “one of the records in the office” of the county recorder.
762 N.W.2d at 282-83 (emphasis added in original).

‘However, what makes all three cases distinguishable from this proceeding is the difference

9.




that where, as is the case in Orange County, a county has implemented a PIN index that complies
with the requirements of N.C. Gen. Stat. § 161-22.2, such a PIN index is the only index that is
required by statute to be maintained.” N.C. Gen. Stat. § 161-22.2(b) requires that instruments be
indexed in the PIN index under the PIN for the parcel affected. Therefore, in Orange County,
the PIN index is the appropriate real property index referred to in N.C. Gen. Stat. § 161-22(c) in
which an instrument affecting real property must be indexed. It follows that in order to comply
with N.C. Gen. Stat. § 161-22(c), an instrument affecting real property located in Orange County
must be indexed in the PIN index. Similarly, N.C. Gen. Stat. § 161-22(h) requires that an
instrument be indexed as provided in N.C. Gen. Stat. § 161-22 in order to be registered. While
for most counties this would mean that an instrument meets the indexing requirement upon being
indexed in the grantor/grantee index, it is not the case where a PIN index has been adopted in
lieu of the grantor/grantee index. In such a case, the requirements of N.C. Gen. Stat. § 161-22.2
must be read into N.C. Gen. Stat. § 161-22(h), and the result is that when a county adopts a PIN
index as its official index, an instrument must be indexed as provided for in N.C. Gen. Stat. §

161-22.2 in order to be registered.

in the applicable recording statutes. N.C. Gen. Stat. § 161-22.2(a) provides that a PIN index may
be installed in lieu of the traditional grantor/grantee index, not in addition to it as in the Indiana,
Minnesota, and North Dakota statutes, which require two indexes be maintained. Because of the
differences in the applicable statutes, the submitted cases provide little insight as to how the North
Carolina Supreme Court would rule in this proceeding.

* In fact, theoretically, Orange County could have eliminated its grantor/grantee index at any
point after 1983. It is reasonable to inquire, then, why does Orange County continue to maintain its
grantor/grantee index? The answer is that it must do so in order to comply with N.C. Gen. Stat. §
161-22(a), which requires that instruments be indexed within 24 hours of registration. The
mechanics of the PIN index are such that the index is updated less frequently than every 24 hours,
which means that were it to maintain only the PIN index, the Orange County Register of Deeds
would not be in compliance with N.C. Gen. Stat. § 161-22(a). The grantor/grantee index allows
instruments to be indexed within 24 hours of their registration. Therefore, due to the limitations of
its PIN index, Orange County must maintain the grantor/grantee index in order to remain in
compliance with N.C. Gen. Stat. § 161.22(a). Additionally, the grantor/grantee index provides a tool
for which a title examiner would search a “gap” that may exist between the last date the PIN system
is authenticated through the date through which the examiner is to certify title.
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Additionally, N.C. Gen. Stat. § 161-22.2(e) provides that: (1) once a PIN index has been
approved by the Secretary of State, it becomes “effective as the official real property index of the
county” the following July or January; and (2) where a PIN index is the official index, the
register of deeds must post notices in the grantor/grantee index. There is nothing explicit in the
statute that provides any insight as to the effect of a recording index becoming the “official”
index in a county. However, the fact that the register of deeds is required to post notices in the
grantor/grantee index that inform title examiners of the PIN index’s status as the official index
indicates that being the official index must mean something. Furthermore, under North Carolina
law, some effect must be given to a PIN index becoming a county’s official index, as failure to
do so would preclude giving meaning to all of N.C. Gen. Stat. § 161-22.2(e)(1). See State v.
Buckner, 527 S.E.2d 307, 311 (N.C. 2000) (“If possible, a statute must be interpreted so as to
give meaning to all its provisions.”). Such effect should be given by requiring that, where a
county maintains more than one index, an instrument must be indexed in the official index, in a
manner such that a reasonable and prudent title examiner would be put on notice of the
instrument, in order for the instrument to be registered. To hold otherwise would fail to give
effect to N.C. Gen. Stat. § 161-22.2(e)(1); if an instrument could be registered without being
indexed in the official index, then there is no point in designating an official index.

If the court were to adopt SunTrust’s position, a party seeking to have an instrument
registered could comply with the indexing requirement by ensuring that the instrument was
indexed in either the PIN index or the grantor/grantee index. Such a holding would be
inconsistent with North Carolina law, which provides that the risk of a misindexed instrument

falls on the filing party. See Cuthrell, 118 S.E.2d at 602 (where a deed of trust is not properly
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indexed, it is not properly recorded).® To require a title examiner to search multiple indexes
would shift part of this burden from the filing party, who would then have two chances of getting
the filing right, to the searching party, who would incur additional costs as a result of an
additional search. Moreover, requiring a title examiner to search only the official index
promotes efficiency and reduces search costs associated with real estate transactions.

Finally, the court notes that its decision in this proceeding is not inconsistent with the line
of North Carolina cases holding that in order to be registered, an instrument must be indexed in a

manner that would put a careful and prudent title examiner on notice.” See, e.g. Cuthrell, 118

S.E.2d 601; Johnson Cotton Co., 90 S.E.2d 541; Dorman, 196 S.E. 352. These cases differ from

the present proceeding in two respects. First, in these cases, the attempts to register the
instruments at issue occurred in counties in which a grantor/grantee index was the only real
property index. For this reason, none of these decisions address the relevant issue in this
proceeding: the effect of an instrument not being indexed in the “official” index in a county that
maintains more than one index. Second, these cases dealt with instances in which an instrument

was actually indexed in the grantor/grantee index. Here, the SunTrust Deed of Trust was not

indexed at all in the PIN index as to Tract I. In reaching its decision, the court recognizes what

is implicit in these earlier decisions, that a court must look first to whether an instrument has

® Note that for this reason, cases discussing the Universal Commercial Code (the “UCC”)
are unhelpful in analyzing this matter. In UCC cases, the risk of a misindexed filing lies with the
party searching UCC filings, not the filing party. See N.C. Gen. Stat. § 25-9-517 (“The failure of
the filing office to index a record correctly does not affect the effectiveness of the filed record in
searching UCC filings on the searcher.”).

7 The 2008 amendments to N.C. Gen. Stat. § 161-22 have codified these judicial
interpretations. N.C. Gen. Stat. § 161-22(h) now reads: “No instrument shall be deemed registered
until it has been indexed in a manner to put a reasonably careful and prudent examiner on notice
upon inquiry, and, if upon inquiry, the instrument would have been found.”
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been indexed at all before it can begin the analysis of whether an instrument was indexed in a
manner that would put a reasonable and prudent title examiner on notice.

For the above reasons, the court has determined that the Supreme Court of North
Carolina would find that when an instrument has not been indexed in a county’s official index in
a manner that would put a reasonable and prudent title examiner on notice, such an instrument
cannot be deemed registered. As a result, the SunTrust Deed of Trust was not registered against
Tract I until August 25, 2008. Accordingly, the Macky Deed of Trust holds a first priority
position as to Lots 1, 4, 5, and 6 of Tract I, and the plaintiff may avoid the SunTrust Deed of
Trust against Tract I pursuant to N.C. Gen. Stat. § 47-20 and 11 U.S.C. § 544(a). An order so
providing is being entered contemporaneously with the filing of this memorandum opinion.

bl L. S0l

This 6th day of August, 2009.

WILLIAM L. STOCKS
United States Bankruptcy Judge




UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF NORTH CAROLINA
DURHAM DIVISION
IN THE MATTER OF:
John Gregory McCormick, et al., Case No. 06-80976C-7D

Debtors.

John A. Northern, Trustee in Bankruptcy
for John Gregory McCormick, et al.,

Plaintiff,
v.

Adversary No. 08-09028

SunTrust Bank, N.A., Marc Macky, and
Maryann Macky,

Defendants.
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In accordance with the memorandum opinion filed contemporaneously with the entry of this
order, it is ORDERED that:

(1) The motion for summary judgment filed by SunTrust Bank, N.A. is hereby denied;

(2) The motion for summary judgment filed by Marc and Maryann Macky is hereby granted
as hereinafter provided;

(3) The plaintiff’s motion for summary judgment is hereby granted as hereinafter provided;

(4) The deed of trust held by Marc and Maryann Macky, which was recorded on July 14,
2004 in Book 3496, Page 569 of the Orange County Registry and encumbers real property of the

Debtor located in Orange County, North Carolina consisting of Lots 1, 4, 5, and 6 as shown on a plat

recorded in Plat Book 37, Page 8, has a priority superior to the deed of trust held by SunTrust Bank,




N.A., whichisrecorded in Book 2007, Page 173 of the Orange County Registry (the “SunTrust Deed
of Trust”); and

(5) The SunTrust Deed of Trust is AVOIDED as to real property of the Debtor located in
Orange County, North Carolina consisting of Lots 1-6 located on Lloyd Drive, Pine Street, and
Gaines Chapel Road as shown on a plat recorded in Plat Book 37, Page 8.

This 6th day of August, 2008.

NSV

WILLIAM L. STOCKS
United States Bankruptcy Judge






